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Introduction

Introduction
“Fitness”is an apt metaphor for corporate e-discovery programs for a few
key reasons. First, an exercise regimen that works for one person may not
necessarily work for another person, just as there is no true one-size-fits-all
e-discovery program that will work for every company. Second, just as individuals never can give up exercise and nutrition in order to achieve, and then
maintain, a level of fitness, implementing and executing effective e-discovery
processes remain an ongoing cause. And last, even though each program is
different, there are tried and true strategies that, when implemented, can
signal an effective fitness regimen.
What are these tried and true strategies? With more than a decade of experience with e-discovery consulting, services and software development, FTI
Technology proposes five key areas for companies to consider when measuring
their e-discovery fitness. They are:
Addressing Big Data challenges, including new
data types and policies;

Controlling costs and having budget predictability
for e-discovery;

Managing international data privacy and
multilingual challenges;

Leveraging the power of advanced technology
such as analytics and predictive coding;

Repurposing efforts from one case to another
so the same data do not have to be recollected,
reprocessed and, in some cases, re-reviewed.
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Introduction

For this study, FTI Technology engaged Ari Kaplan Advisors to better understand how the industry as a whole performs in these areas. Ari Kaplan
interviewed Fortune 1000 legal departments during the summer of 2013.
Participants discussed where they are finding success, how they are overcoming key challenges and ways to address dominant trends that are influencing
decision making.
While most were confident in their approach, all the respondents found flaws
in their respective programs. Despite the high ranking generally assigned to
their organization’s policies and procedures, each participant recognized the
need for improvement. This paper relates respondents’ candid commentary,
as well as instructions and advice for raising the caliber of an organization’s
e-discovery fitness based on what the company is doing well, where participants would like to make improvements and whether there is a plan for moving forward.
The answers may surprise you. Respondents were generous in their discussion and offered practical insights into addressing Big Data concerns, controlling costs, managing international litigation, leveraging the power of
advanced technology and, of course, repurposing efforts from one case to
another. This paper aggregates key pieces of advice into fitness regimen tips
and also shares a number of additional resources for those companies in earlier stages of development.
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Introduction

Participants*
Ari Kaplan Advisors
conducted telephone
interviews, under
condition of anonymity, with 23 in-house
legal professionals
with responsibilities
that include e-discovery. Seventy percent
had discovery or
e-discovery in their
job title.

The vast majority of participating organizations had total annual revenues
greater than $10 billion and more than 10,000 employees — 87 percent and 91
percent, respectively. In terms of litigation events over the past 12 months, 43
percent reported managing more than 500 litigation events, and 26 percent reported managing over 1,000.
BY INDUSTRY:
TECHNOLOGY
FINANCIAL SERVICES,
including banking and
credit institutions, as
well as insurance
companies

17%

17%

9%
9%

17%

LIFE SCIENCES

4% ENTERTAINMENT
4% TELECOMMUNICATIONS

RETAIL

2012 ANNUAL REVENUES:

9%
4%

MANUFACTURING
4% CONSTRUCTION

17%

87%

ENERGY AND
UTILITIES

NUMBER OF EMPLOYEES:

91%

Greater than
$10 billion

More than
10,000 employees

Between $5 billion
and $9.9 billion

4%

Between $1 billion
and $4.9 billion

5,000 to 9,999
employees

4%

1,000 to 4,999
employees

NUMBER OF LITIGATION EVENTS IN THE PAST 12 MONTHS:

39%
17%
*Note: Figures may not
total 100% due to rounding.
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Fewer
than 100

17%
Between
100 and 499

Between
500 and 999
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22%
Between
1,000 and 1,999

4%
More
than 2,000
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Investigating and/or Implementing Information Governance Programs to Get Big Data Under Control

E-DISCOVERY FITNESS: Across the five key areas, the Fortune 1000
respondents shared perspectives discussed below:

Investigating and/or Implementing
Information Governance Programs to
Get Big Data under Control
One hundred percent of the respondents have
seen their data volumes increase dramatically over
the past three years, and many can quantify it:

“In one threemonth period in
the fall of 2012,
the company’s
data portfolio
grew by 11
terabytes.”

“Three years
ago, the average
custodian had
seven gigabytes
of data; today,
each has 31
gigabytes.”

39%
recently
implemented
a new data
retention policy
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the majority
were focused
on BYOD

“E-mail alone
increases by
half a terabyte
per month.”

“It increases
cumulatively
40 percent
each year.”

“We have a 26
percent increase
in data volumes
per year.”

“We generate
6 million e-mails
each month.”

As a result of this data explosion, 39 percent of
respondents recently implemented a new data
retention policy, and the majority of these participants were focused on the “bring your own
device” (BYOD) workplace phenomenon. “The
new BYOD policy reinforces the need for better
information management and the determination
about whether a document is a company record
or not,” said one participant.
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Investigating and/or Implementing Information Governance Programs to Get Big Data Under Control

The practice of updating policies often is a challenge,
however. “Putting something in place requires so many
rounds of approval.” Other respondents provided
additional advice on effective implementation:

“Take a more
aggressive
approach to
communicating
with staff members
about deleting
irrelevant e-mails.”

“Have a good
understanding of
your systems and
networking data
as they change,
and proportionality
begins at home.”

WORKOUT REGIMEN
For companies that have yet to tackle
emerging Big Data challenges:
 Create an updated data map,
including new third-party cloudbased applications in use within
the company;

“Develop good
defensible records
destruction policies,
which are essential
for managing Big
Data.”

“Give people
guidance on
classifying, filing
and storing
records. Create a
checklist because
as data and the
sources increase,
it is becoming
harder to locate all
the information.”

ADDITIONAL RESOURCES
Webcast: E-Discovery
FYI for BYOD
Corporations e-discovery experts discuss the right mix of
policy, process and technical expertise corporations should have in place to effectively
handle e-discovery in a BYOD workplace. In

 Develop, implement and train
employees on updated data
retention policies, including
BYOD considerations;

addition to case studies, presenters provide
a technical checklist for identifying, preserving and collecting BYOD data. Learn More
Webcast: Social Media

 Partner with an experienced
service provider to audit the
above policies and processes and
potentially delete unnecessary
data in a defensible manner.

and E-Discovery: or How I
Learned to Stop Worrying
and Love Digital Ephemera
Learn about relevant social media case law,
as well as technical considerations of social
media usage and collection for e-discovery,
on this interactive session. Learn More
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Budget Predictability

Budget Predictability
Organizations that modify their information management protocols to improve their e-discovery
fitness should do so in connection with true cost
metrics. Those companies with the highest level of
e-discovery fitness typically should claim the least
amount of uncertainty in their annual spending.
While 61 percent of respondents highlighted that
they were familiar with their total annual e-discovery spending, only one person could provide
an exact figure. That individual gave the annual e-discovery budget as $451,000 and was able
to calculate this figure using previous years as a
baseline. Others either rounded off (e.g., $26 million, $500,000 and about $1.5 million) or offered
a range (e.g., $1 million-$2 million, $5 million-$10
million and $10 million-$40 million).
While most participants were familiar with their
spending on e-discovery software, they generally
were uncertain about the total amount spent on
employee salaries relating to e-discovery, as well
as outside counsel fees associated with document
review. Limited billing codes and difficulties tracking internal activities continue to make this a difficult assessment process. One respondent advised,
“We cannot identify the average cost per custodian
minus outside counsel fees because the company
does not require usage of billing codes that would
provide additional visibility into that expense.”
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61%
respondents familiar
with their total annual
e-discovery spending

only one person
could provide
an exact figure

“We cannot identify the average cost
per custodian minus outside counsel
fees because the company does not
require usage of billing codes that
would provide additional visibility into
that expense.”

The greatest impact on spending seems to be internal management and control, especially for small
or more routine matters, and many organizations
are adapting to that new paradigm even though
actual costs remain uncertain. “The company does
so much in-house that its spending is hard to quantify,” said one participant. “We currently are putting together metrics to get a better sense of those
costs,” added another.
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Budget Predictability
WORKOUT REGIMEN
For companies that would like better
budget predictability:
 Audit your e-discovery program
to pinpoint the areas that lack
budgeting transparency;

ADDITIONAL RESOURCES
Budgeting
Self-Assessment Tool
Take this quick test to help
rate the current level of
e-discovery budgeting transparency in
your organization. Learn More

 Assess the efficacy of different
e-discovery models (in-sourcing,
outsourcing through a managed
service model, hybrid utilizing
managed review, etc.) for your
particular litigation profile and
resources;

White Paper: Budgeting for
E-Discovery: Understanding
Pricing Models for Cost
Control and Transparency
This paper outlines two common e-discovery models and contains a checklist of important questions related to pricing, process

 Utilize budgeting self-assessment
tools to develop a more effective
checklist of questions on pricing,
process and technology to use with
software vendors and legal service
providers.
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and technology to better determine e-discovery program costs. Learn More
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Thinking and Acting Globally

Thinking and Acting Globally
Because of the global nature of business, it is no
surprise that handling international data was a
recurring theme among participants. While 35 percent of the respondents reported regularly managing litigation, investigations or regulatory requests
involving data from outside the United States, 65
percent recently have handled data privacy challenges arising from data in non-U.S. jurisdictions.

35%
regularly manage
litigation, investigations
or regulatory requests
involving data from
outside the U.S.

65%
recently have handled
data privacy challenges
arising from data in
non-U.S. jurisdictions

“Understand what your
international business posture
might be, what the risks are,
and have a plan in place about
resources and steps you will take”
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“Understand what your international business posture might be, what the risks are, and have a plan
in place about resources and steps you will take,”
advised one participant. Another said, “And always
obtain feedback from local counsel or get yourself a
good consultant who knows the rules and the law;
you don’t ever want to put yourself in a situation
where your data are compromised.”
Coordination between domestic and overseas
operations at global corporations resulted in
several below-average assessments. One participant at a financial services firm assessing the
organization’s fitness at a six out of 10 noted,
“The U.S. operations [which have policies and
procedures in place] are ahead of the global
institution in terms of e-discovery. There is no
individual responsible for global litigation, [and]
the [overseas] legal team relies heavily on the
law firm’s guidance and, therefore, is not leveraging the company’s internal resources.”
Another in retail highlighted: “As a global
company, the legal department is not heavily
involved in other markets. [As a result], it [handling data in other jurisdictions] still is a relatively new process and is a little bit of a fire drill
when more obscure matters occur.”
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Thinking and Acting Globally
WORKOUT REGIMEN
For companies with offices in multiple
jurisdictions:
 Quantify the number of matters
your company manages involving
international data and maintain a
list of the countries where the
data may be collected;

ADDITIONAL RESOURCES
White Paper: The Experts
Weigh In: E-Discovery
Strategies for International
Anti-Bribery Investigations
This paper shares perspectives from 114
experienced Foreign Corrupt Practices
Act professionals on e-discovery best
practices for multinational investigations.

 Research data privacy regulations
in those countries in partnership
with local counsel;

Topics include strategies for navigating
the technological, legal and cultural barriers of conducting an effective cross-border investigation in Asia, Europe and

 Train U.S. and local offices on data
privacy protocols;

Latin America. Learn More
Webcast: International

 Partner with a service provider
experienced in collecting and
processing data in accordance
with the data privacy laws.

Investigations: A Case Study
This hour-long webcast provides an in-depth look at considerations a legal team faced handling a
multinational matter in Europe. Learn More
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Accelerating Adoption of Analytics and Predictive Coding

Accelerating Adoption of
Analytics and Predictive Coding
Beyond a multi-matter repository, legal teams are
finding ways to reduce e-discovery costs through
adoption of leading-edge analytics and predictive
coding technology. Sixty-one percent of the survey
participants revealed using some type of advanced
analytics or predictive coding tools on their discovery projects. “We use it to create efficiencies in our
document reviews,” noted one individual. “Sometimes it is quick, and sometimes the whole workflow
is built around it,” echoed a fellow participant.
Most were encouraged by the future application of
these tools. “We hope that [analytics and predictive
coding use] will grow as the technology gets better
and more acceptable,” said one respondent. “Predictive coding is not yet a fit, but the company is definitely contemplating it,” remarked another. Ultimately, “Predictive coding is becoming increasingly
useful.”
Those who have tried it reported both triumphs
and challenges. “We have conducted some successful pilot programs with predictive coding; our next
large review will have a heavy predictive coding
focus,” said one participant. Another noted, however, “The legal team tried predictive coding and found
it to be an impediment; the company’s electronic
documents are in unconventional formats … which
makes the files less suited to leveraging analytics.”
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“Sometimes it is quick, and sometimes the whole workflow is built
around it,”

61%
reported using some
type of advanced
analytics or predictive
coding tools on their
discovery projects

“We use it to
create efficiencies
in our document
reviews.”

Some participants noted the challenge of acclimating legal teams to understanding the best approach
for leveraging the tools properly. “It is a good methodology to cull data, but, still, you need skilled
reviewers to evaluate the material,” remarked one
individual. Another commented that “I get frustrated by the constant webinars that speak about how
simple predictive coding is. It is very complicated,
and there are many complex processes. Technology-assisted review is not easy, and the protocols are
extremely intricate. You need to have people willing
to get their hands dirty.” That focus on combining
specialized skills, including statistics and complex
workflow, with advanced technology was apparent
in many of the discussions with respondents.
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Accelerating Adoption of Analytics and Predictive Coding
“It needs to be used for the right matter at the right time and for the right reason,” and “Analytics and
predictive coding are the future, but the legal industry is slow to change and adapt,” were common
themes. To address these issues, participants offered a diverse selection of advice for those seeking
guidance on this topic, including:

“You must use
analytics tools,
and the only way
to know what
combination works
in a specific case is
through experience,
either bought or
learned.”

“If the volume is
large and your
timing is short,
predictive coding
can be an amazing
solution, but you
need to ensure that
you are training
people well.”

WORKOUT REGIMEN
For companies that have yet to utilize
analytics and predictive coding:
 Identify providers that have
successfully utilized predictive
coding to reduce e-discovery costs;

“It is not a magic
wand that will
instantaneously
increase the amount
of data to review
and process. It
is a collaborative
process to identify
specific criteria that
the analytics engine
can use.”

“It is not an easy
button. You need to
research the tool,
understand how to
manage the process
and perform early
case assessment to
identify the value
of a case along
with the costs of
predictive coding.”

ADDITIONAL RESOURCES
Webcast: Is Predictive
Coding Right for Your Case?
Experienced practitioners explain the nuances of predictive
coding and discuss 10 key considerations to
help determine whether predictive coding is

 Evaluate the benefits of visual analytics
and predictive coding to have greater
confidence in the overall process;

right for your particular case. Learn More
White Paper: Seeing is
Believing: Using Visual

 Pilot an analytics and predictive
coding tool on a recently completed
matter to evaluate potential cost
savings;

Analytics to Take Predictive
Coding Out of the Black Box
This paper outlines why it is critical to use
analytics and predictive coding together
to ensure confidence that the production

 Develop workflow that can
incorporate both the use of analytics
and predictive coding.
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is appropriate and does not leave room
for successful challenge by judges or adversaries. Learn More
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Reusing Coding Decisions to Save Time and Money

Reusing Coding Decisions
to Save Time and Money
Consider the normal path a document can take in
the e-discovery process. It can begin simply — custodian A sends an e-mail to custodian B. The e-mail
eventually is archived by the company. Years later,
that e-mail may be collected along with terabytes
of other data in the United States, Europe and Asia.
Personally identifiable information in the data is
redacted to ensure the e-discovery process is in compliance with various data privacy laws. Data types
are incredibly diverse:
Some are e-mail, but there
also are social media mes“It is critical; you
sages, video recordings,
data on backup tapes or
even transactional data
stored in proprietary software that was deployed a decade ago. The e-mail from
custodian A is retrieved after keyword searches are
performed. It is processed so duplicates are eliminated. It then is loaded into a legal review tool. A contract attorney may deem the e-mail relevant in the
first pass review. The e-mail then is re-reviewed by a
legal team that applies additional coding decisions.
Eventually, the e-mail is produced as part of the matter. And even then, the process often is not complete.
New issues and custodians may emerge along the way,
requiring the legal team to recollect and begin the
process again. Now if that particular e-mail becomes
relevant to three other matters, for example, the question is does it go through the same process again?
13/18

Increasingly, corporations are answering “no” by
implementing a multi-matter repository to archive
documents and coding decisions for future use. In
fact, 65 percent of respondents were repurposing
information and/or coding decisions for subsequent litigation. “It is critical; you have to do it,”
noted one participant. “If a document is privileged
in one matter, it is privileged in all other similar
matters,” the individual added.
Respondents were careful
to note that while the rehave to do it.”
pository delivers savings,
it does require an upfront
investment. “It is more
expensive initially to get
the repository up and running and to budget the
hosting of repeatable materials. But when weighed
against constantly reviewing the same material,
you save resources.” Another noted, “It has helped
save time and money, but migrating it between
vendors was a challenge.”
Selecting and properly vetting potential vendors
that have successfully implemented corporate
multi-matter repositories also was a key recommendation, given the scale and complexity required for
a multi-matter repository. As one respondent noted, “It was a difficult process because, while there
were related matters, it was not clear where the
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Reusing Coding Decisions to Save Time and Money
duplicates were. I don’t think the tool offered
the best capabilities.” Another noted, “Vendor
tools are not designed for multiple matters, and
correlating data to custodians is complicated.”
In addition, respondents were disappointed by
less experienced providers that were unable to
supply clear and transparent pricing: “It is extremely challenging because vendor pricing is
not designed for multiple matters.”
WORKOUT REGIMEN
For companies that have yet to deploy a
multi-matter repository:
 Evaluate the potential cost savings
given overlapping custodians and
the cost of re-reviewing materials
for privilege;

Although the practice of leveraging past data
and review assessments for future matters is increasing in popularity, only 26 percent have a
multi-matter repository to save documents and
coding decisions. The tools and infrastructure
tend to lag actual practice. “It is not as straightforward as it sounds, and you need to standardize
on one platform with a single vendor,” a participant advised.
ADDITIONAL RESOURCES
Webcast: How Intelligent
Reuse of Data Improves
Document Review
Download this webcast to
learn how to eliminate unnecessary costs
associated with the collection, processing
and review of key documents, as well as

 Understand some of the potential
repository features, including instant
access to previously coded materials
or tracking of earlier coding decisions
and production requirements;

how to leverage attorney work product and
improve consistency across matters via a
library of privileged documents. Learn More
Case Study: Gaming
Company Collects and

 Research which multi-matter
repositories can scale to handle
your portfolio now and in the future
as the repository grows;

Processes Data Only Once
for All of Its Matters
This case study details how a company implemented a multi-matter repository to enable the reuse of processed data on future

 Vet providers by speaking with
existing customers about their multimatter repository deployment and
any potential success and/or
challenges.
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matters. Learn More
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E-discovery Audits Provide Value

E-Discovery Audits Provide Value
For those organizations seeking to assess their
fitness level, it is essential to broadly evaluate your
costs in connection with your staffing practices,
processes and technological effectiveness. In fact,
65 percent of the respondents had conducted
an audit of their e-discovery processes. Their
successes included:

“We established a
preferred vendor
list and started a
process to evaluate
vendor invoices.”

35%
organizations
that have not yet
attempted to audit
their programs, cost
and nascency of their
legal teams

“We conducted an
audit in January
of 2013, and, as a
result, we now are
automating and
tracking a previously manual process.”

“We are in the process of evaluating
amounts spent
in-house, as well as
with other firms, to
identify areas for
cost savings and
resource allocation.
One surprise we
found was that the
internal lawyers
need more education about the cost
of data processing.”

“The company routinely evaluates
metrics related to
the amount of data
it collects, outside
counsel fees and
hours, processing
time and data reduction in volume
from initial collection to production,
among other
details.”

The results frequently will impact more than the company’s discovery operations. “We look at resources periodically in conjunction with information
technology and evaluate their effectiveness,” said one respondent. “Litigation is not the company’s primary business; the law department is just one
small part,” the individual added.
For the 35 percent of organizations that have not yet attempted to audit their
programs, cost and nascency of the legal teams often were the chief obstacles,
particularly since some of the participants had their outside counsel conduct
the audit. “There never have been resources available to do so,” said one.
Even companies that have conducted an audit have struggled to administer
key changes. “The legal team determined that it needs to update its litigation
hold tool and improve data retention policies since e-mail is the company’s
biggest issue when it comes to e-discovery, but the company has had so much
litigation that it has not been able to address the issues it found,” remarked
one participant.
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E-discovery Audits Provide Value
Some of those who do not conduct a formal audit still perform routine assessments of different aspects of their e-discovery protocols. For example, one
company compares its multi-matter repository against the litigation hold database to identify employees who no longer are obligated to maintain information. The legal team also conducts a daily evaluation of employment status as it
relates to litigation hold.
Formal or informal, the simple act of studying your operations frequently will
spark a conversation that may help your team further address issues about
which it already is aware. One participant concurred, noting, “The process
helped drive the argument to develop solutions.”
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Conclusion

Conclusion
Assessing an organization’s e-discovery fitness is more complex than simply
judging its use of a single tool or calculating the cost savings from switching
vendors in a single matter. Legal teams seeking to redefine their operations
need to approach their activities more holistically while collaborating with
colleagues in compliance, records management and IT, among others, to ensure
universal application.
Across the five main areas of assessing fitness, even the e-discovery professionals at leading Fortune 1000 companies found areas for improvement. By
auditing programs, sharing advice and best practices, and researching and
understanding process and technology improvements, legal teams have the
ability to achieve and maintain a better, and more cost-effective, level of
e-discovery fitness.
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About Advice from Counsel
Through in-person events, virtual meetings, webcasts, surveys
and reports, Advice from Counsel helps e-discovery leaders share
ideas and advice with peers in an open and collaborative forum.
Begun in 2008 as an annual survey and report on top e-discovery
trends, Advice from Counsel has evolved into an interactive
community of e-discovery professionals working to strengthen the
people, process and technology at the core of e-discovery. Advice
from Counsel is sponsored by FTI Technology.
www.advicefromcounsel.com

Advice from Counsel is sponsored by:

