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Introduction
by CHARLES MCCONNELL
Senior Reporter
Global Competition Review
charles.mcconnell@lbresearch.com

In early 2020, the world morphed beyond recognition due to the covid-19
pandemic, which changed working culture as we know it. Millions of
employees were forced to stay at home, adopting new working routines
and practices away from the office. But what effect has this had on
antitrust investigations and compliance? And how does the proliferation
of emerging data sources factor into the equation? GCR partnered
with FTI Consulting in late 2020 to launch a survey investigating these
changes and how competition lawyers have responded.

EXECUTIVE SUMMARY
Businesses across the globe quickly adapted to remote working on a mass scale last
spring, despite it being an unfamiliar novelty for many. That shift presented real challenges and hurdles, not just for companies and their employees, but also for antitrust
enforcers who were themselves not immune to the crisis.
The US Federal Trade Commission’s competition bureau moved nearly 300 of its staff
and attorneys to teleworking last March. The European Commission did the same,
while simultaneously asking companies to pause filing merger notifications and
suspending several high-profile in-depth deal reviews because the merging companies
failed to comply with information deadlines. Merger analysis itself was also affected
by the pandemic, which made it harder to predict how a transaction could affect
particular markets.
It was only several months into the pandemic that competition agencies in Spain,
Germany and the Netherlands felt ready to recommence office searches as part of
conduct investigations. Indeed, the head of Germany’s Federal Cartel Office revealed
last September that his agency had struggled to investigate antitrust complaints during
the crisis, in part because it was unable to access companies’ premises to conduct dawn
raids, but also because companies found it hard to answer requests for information
while their employees worked from home.
It is perhaps no surprise then that a majority of the private practice lawyers and in-house
counsel who responded to our survey said antitrust investigations have slowed the pace
of and become more complex following the transition to remote working, confirming
that the change has been cumbersome for companies and competition agencies alike.
The global health crisis has also accelerated the already rapidly expanding digital
economy, forcing individuals and businesses to embrace new methods of communication in both their professional and personal lives. This shift focused even more
attention on several emerging data sources – internal messaging applications, social
media and cloud-based applications, to name a few. Tools such as Zoom, Microsoft
Teams, Slack, Skype, WhatsApp and Facebook Messenger are omnipresent, with
employees in nearly every industry often relying on these types of services to conduct
their day-to-day business.
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More than three out of every four respondents to our survey said this trend has made
it more difficult to identify all relevant sources of data when responding to requests
for information from competition authorities. Even with an increasing amount of data
sources, only a quarter of respondents said antitrust agencies have not been reasonable
regarding the volume and scope of requests for information.
There does seem to be much trepidation about the completeness of document collection and production in antitrust investigations. FTI Consulting managing director
Andrea Levine says the past several years have evidenced an uptick in interest from the
agencies in everything from internal communications tools to cloud-based document
storage. Indeed, technological advances in data creation, collection and monitoring
resonate throughout the survey results not only in the context of document collection
and production, but also how companies ensure relevant data is preserved and even
the need for communications monitoring in industries where competitor collaboration
has increased. This evolution can feel overwhelming for companies, but proactively
managing data sources and leveraging existing data to mitigate antitrust risk can go a
long way with minimal business interruption, Levine says.
These complications also have implications for compliance, a key issue for antitrust
lawyers and enforcement agencies alike. More than 70% of respondents to our survey
agreed that the need to monitor communications has become increasingly important
as collaboration among companies has increased during the covid-19 pandemic. Most
practitioners believe that antitrust compliance has grown more difficult as companies
made the shift to remote working, which ties in with the challenges identified in the
investigations and data sections of the survey.
While the survey reveals much uncertainty around the complexity of identifying and
handling data in investigations, not a lot has changed relating to a proactive posturing
within companies, says FTI managing director Tim Anderson. With increasing agency
visibility into how communication and collaboration systems function within organisations, this lack of preparedness is likely to introduce challenges as companies
struggle to comply with more specific and detailed requests, he says. The world is slowly
inching its way back to normal, but many trends that began before and during the
covid-19 pandemic are probably here to stay. Companies and their employees, as well
as antitrust practitioners, must continue to adapt and ensure that their practices are
compliant with the world’s competition laws.

Competition practitioners
overwhelmingly believe that
the pace of investigations
has slipped during the new
era of remote working,
with 52% claiming that
probes are slower and 17%
responding that they are
significantly slower.
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Investigation processes
Chart 1: From your experience, how has the overall timing of investigations changed after
the switch to remote working as a result of the covid-19 pandemic?

Competition practitioners overwhelmingly believe that the pace of investigations
has slipped during the new era of remote working, with 52% claiming that probes
are slower and 17% responding that they are significantly slower. Only a quarter of
respondents said they have not noticed a change in the length of investigations,
while just 6% said probes have quickened.
This demonstrates that lawyers and their clients need to carefully plan for potentially
slower investigations, as complexities from the pandemic impact the pace. At a time
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when competition authorities believe dealmakers are less deterred by the threat of
merger review or enforcement, the risk of a lengthy investigation may provide more
food for thought, especially where purchase agreements have expiration dates and
associated break fees.
While the results are obviously influenced by the various jurisdictions in which
the survey’s respondents operate, FTI’s Andrea Levine said she was surprised that
half of the respondents believe investigations are progressing at a slower pace.
Although this is consistent with FTI’s experience at the onset of the pandemic when
the agencies transitioned to a predominantly remote workforce, it ultimately had a
minimal impact on the timing for completing requests for more information in the
US, for which FTI was engaged, Levine said.

Chart 2: How has remote working impacted the following aspects of the
investigatory process?

These types of investigatory processes consist of several moving parts. Of those
identified by our survey, more than three-quarters of respondents cited evidence
collection as either more or significantly more difficult due to remote working,
while just 1% believe that this aspect of an investigation is now easier. A majority
of respondents also found it more difficult to schedule depositions and client or
employee interviews, although a sizable minority of 29% found the latter had become
easier. Responses were mixed for communicating informally with colleagues or
counsel, as well as communicating with competition agencies, although most
respondents said those aspects of investigations have either remained unchanged or
become more difficult.
It is of course possible that some respondents equate “different” with “difficult” when
it comes to the effect of remote working on investigations. A significant number of
respondents clearly feel that investigations have not become harder, which suggests,
at least from their point of view, that agency expectations and requirements have not
fundamentally altered.
Indeed, competition authorities have tried to implement practical timelines during
the pandemic, but the fundamental job has not changed, said Marcus Pollard at
Linklaters in Hong Kong. Agencies continue to apply the same rigorous standards
and expectations on parties under investigation as they have in the past. That said,
probes undoubtedly probes were undoubtedly impacted when lawyers and enforcers
were unable to conduct on-site inspections during some of the major lockdowns,
while remotely accessing data to conduct a deep forensic dive is not as efficient when
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lawyers and clients are working from home, Pollard said. The pandemic has also
made it more difficult to obtain cell phones and other information from employees.
Although conducting interviews and depositions remotely is possible and has been
made easier by services such as Zoom and Microsoft Teams, lawyers sometimes find
it difficult to ensure that they have the full attention of the other party, said Patricia
Bandouk Carvalho, a partner at TozziniFreire Advogados in São Paulo. Concerns also
exist about confidentiality and whether such conversations are recorded, as lawyers
regularly need to discuss private information and documentation, she said.

Practitioners have
praised competition
agencies for the
smoothness of
virtual meeting,
document exchanges
and finalisation of drafts.
However, some practitioners have found the remote investigatory process better
than the former status quo, simply because individuals tend to be more “available”.
Lawyers don’t have to book flights or hotel rooms and can easily connect with people
regardless of time difference. Zoom and similar services have allowed companies to
roll out specific types of training and bring in their employees to discuss particular
issues, ultimately increasing the opportunities for antitrust compliance education,
said John Terzaken, a partner at Simpson Thacher & Bartlett in Washington, DC.
Practitioners have also praised competition agencies for the smoothness of virtual
meetings, document exchanges and finalisation of drafts. Indeed, it is likely that some
of these types of interactions with enforcers will remain after the pandemic is over.

Chart 3: Which aspects of the data collection process are you concerned will be negatively
impacted by working from home?

7

INVESTIGATION PROCESSES

Chart 4: Prioritisation of data collection concerns affected by remote working.

Working from home has certainly increased awareness about some of the difficulties
of data collection, with a majority of respondents voicing concerns over the ability to
identify all data sources and collect data completely. A minority of 40% also raised
concerns pertaining to chain of custody, mobile device or tablet collection and
technical issues, with 38% also identifying data privacy as a key concern.

While it has clearly been
difficult to identify relevant
data sources and ensure
completeness during the
pandemic, this has been
a longstanding challenge
that existed before the
shift to remote working
and will likely continue
as and when individuals
return to more traditional
office working.
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Concerns about the latter are likely to increase, as companies continue to issue
high-profile challenges against requests for information for this reason. Only last
July, Facebook complained to the EU General Court that the European Commission
had ordered it to hand over personal information about its employees’ health and
finances as part of its antitrust investigations into the company. Meanwhile in the
UK, the Court of Appeal for England and Wales in February 2021 confirmed that
judges presiding over cartel damages claims can order defendant companies to ask
third-party employees to hand over personal devices to be searched for evidence of
collusion, following an unsuccessful challenge by defendant mobile phone operators
EE, O2 and Vodafone.
While it has clearly been difficult to identify relevant data sources and ensure
completeness during the pandemic, this has been a longstanding challenge that
existed before the shift to remote working and will likely continue as and when individuals return to more traditional office working. The pandemic is not responsible
for this trend alone, although it has likely exacerbated a pre-existing issue, while
heightening awareness that data sources are multiplying.
Levine said the concerns about identifying and collecting data sources is consistent
with the firm’s experience.
“In the past two years we have seen a significant increase in the types of data
requested by the antitrust agencies to include cloud-based applications and collaboration tools, which requires companies to have an in-depth knowledge of all the
ways in which their employees create and share data. Fortunately, at least half of
respondents said they already recommend that clients identify their data sources
and update acceptable usage policies in anticipation of an investigation,” Levine said.

Chart 5: How has remote working impacted third-party participation in investigations?
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Chart 6: How has the increasing number of data sources (internal messaging applications,
social media, ephemeral data sources, cloud-based applications, etc) impacted
responses to requests for information from the federal antitrust agencies?

It is clear that an increasing number of data sources, such as internal messaging
applications and social media, make it harder to respond to requests for information
from antitrust agencies. More than half of the respondents believe it is now harder to
identify all sources of data, preserve data, collect relevant data and process or review
data. Only the presenting of data to agencies has apparently remained unaffected by
an increasing number of sources available, with just under half of our respondents
observing no change and 10% saying it has become easier.
While the pandemic has undoubtedly shined a spotlight on the myriad number
of data sources, this trend has been in motion for years. Employees often conduct
personal communications on their work laptops and devices while using informal
communications, such as WhatsApp, LinkedIn and Facebook Messenger, to quickly
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chat amongst themselves or with clients. This makes it far more difficult to identify,
preserve and collect relevant data.
Anecdotally, company employees are apparently more aware than ever of the sources
that are used in investigations and they know how to conceal this information.
These issues can then be exacerbated by employers that have inadequate or non-existent data preservation policies and a lack of control over the data sources used by
their employees.
Working remotely has highlighted that routine daily communications may take
place on personal devices or collaboration tools that are not monitored or recorded
internally. That raises a question as to whether the IT environment is sufficient,
because there are increasingly more sophisticated ways for information to slip
through the eyes of compliance, either through software gaps or individuals that
intentionally use alternative communications services to discuss potentially anticompetitive conduct.
“The growth of systems like Microsoft 365, Google Workspace and Slack was already
significant prior to the pandemic, but the covid-driven shift to remote work really
accelerated usage in many organisations,” Tim Anderson at FTI said. “While the
volume of data increased in 2020, it’s really the attention these systems are now
getting from agencies and counsel based on a broader familiarity that is driving
some of this.”
Lawyers at the antitrust agencies are increasingly using cloud-collaboration tools
and therefore know how to request information from them in the context of investigations. While new tools are often easier to use and facilitate collaboration across
distributed teams, “their functionality for supporting identification, preservation,
collection, processing and review aren’t always as aligned with workflows and
production formats that are, in some cases, decades old,” Anderson said.
Chart 7: Regarding investigations, how has the volume of requests for information from
emerging data sources changed?

A majority of respondents said the volume of requests for information from emerging
data sources has remained stable across merger, cartel and unilateral investigations,
as well as market studies and general investigations. A minority of 35% said the
volume of requests for information from emerging data sources in merger investigations has increased; while 39% of respondents said the same for cartel investigations.
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Less than 20% of respondents said there have been fewer requests for information
from emerging data sources.
One might assume that a proliferation of data sources would prompt antitrust
agencies to request information more frequently from these new forms of communications. However, although the technology is evolving, agencies are used to
reviewing a variety of data sources that are not too dissimilar to these other data
sources. Chat rooms, emails and SMS text messages – which are comparable to
messages on WhatsApp, Facebook Messenger and the like – have proved to be the
backbone of many cartel cases in the financial services industry. For example, in the
European Commission’s investigations into Barclays, Citigroup, JPMorgan Chase,
Mitsubishi UFJ Financial Group, Royal Bank of Scotland and UBS, it was shown that
traders conspired to rig foreign exchange rates by exchanging information about
customer orders in online chat rooms. Those cases centred on collusion through
office-based IT systems, but the lines have grown increasingly blurry between work
and personal devices.
It may be that agencies have learned how to tailor requests around these types of data
sources or parties routinely now anticipate this, so they don’t consider these requests
to be overly voluminous. Alternatively, it could be that these requests are, for now,
targeting certain types of investigations or industries.

Chart 8: Reflecting on where you have seen more or significantly more requests for
information from emerging data sources for investigations, from which industry
are these increased requests typically coming from?

Digging into the detail a bit more, respondents were asked to identify sectors where
requests for information have increased the most. The markets for technology
and media services were seen to receive the most requests for information across
all investigation types, while the markets for infrastructure and transport saw
the second most requests for information in merger and cartel probes. Increased
numbers of requests for information were more common in the financial services
and insurance sectors during unilateral conduct probes and market studies.
The findings are perhaps unsurprising. Agencies around the world shifted their focus
to digital platforms several years ago, locking their cross hairs on the technology
and media industries. Indeed, many of the largest probes and decisions concerning
companies in that sector centre on the access to and use of emerging data sources. A
recent example was Google’s acquisition of health tracking company Fitbit, for which
enforcers honed in on some of these data concerns. The European Commission only
agreed to clear the deal after Google promised to silo personal health data collected
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through Fitbit and refrain from using Fitbit’s data to boost its Google Ads business for
at least 10 years. Elsewhere, the Australian Competition and Consumer Commission
warned that Google could dominate the nascent data-driven health services sector
or entrench its dominance in the advertising technology market if it were to acquire
Fitbit’s health data.
Technology companies have also been subjected to major unilateral conduct probes,
while scores of competition agencies have also launched market studies or established units with mandates to investigate the sector. As there has been a general
uptick in scrutiny of the industry, it follows that agencies would also be making more
requests for information from emerging data sources.

Chart 9: What guidance does external counsel typically provide in anticipation of
an investigation?

Asked what type of guidance external counsel typically provides in anticipation of
an investigation, more than 73% of respondents said this advice will pertain to data
retention policies. Lawyers involved in investigations will have to identify myriad
sources of data, which has grown increasingly difficult due to the shift toward remote
working, as noted above.
Fewer than half of the respondents indicated that guidance is provided on “bringyour-own-device” policies and updated custodian interview policies.
Meanwhile, more than half of respondents said external counsel will provide advice
on the pre-identification of all data sources and acceptable use policies, which also
follows from the results suggesting that identifying all relevant data sources has
grown increasingly difficult, especially with the use of personal devices.
To address these concerns, several companies have tried to limit unsupervised
methods of communications, such as personal WhatsApp accounts, while
pushing employees toward services like Microsoft Teams. Software also exists
to recover WhatsApp messages from phones, although ephemeral applications
are more sophisticated and present challenges for preservation and collection.
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Chart 10: To what extent do you agree with the statement: “As the number of data sources
have increased, the volume of the US federal antitrust agencies’ requests for
information have been reasonable”? And what about for the scope of the US
federal antitrust agencies’ requests for information?

Practitioners often discuss the burdens associated with data collection during
probes in the digital economy, for which agencies will routinely request terabytes of
information as part of their investigations.
Yet close to half of the survey’s respondents neither agreed nor disagreed that the
volume and scope of requests for information from the US antitrust agencies have
been reasonable in the face of an increasing number of data sources. About a third
of respondents believed that those requests have been reasonable, while a smaller
minority disagreed.
The responses indicate a variety of different experiences among practitioners,
perhaps related to the complexity of the deals on which they worked or the depth of
the conduct probe.
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Compliance
Antitrust compliance has ebbed and flowed over time, but it is clearly one of the best
ways to deter anticompetitive conduct. Indeed, agencies around the world credit
companies and individuals that already operate or promise to introduce effective
programmes.
The final section of the survey sought to determine how compliance has recently
shifted, including in response to updated guidance in July 2019 by the Department
of Justice’s antitrust division on evaluating corporate compliance in criminal investigations. The agency’s guidance is intended to inform prosecutors in evaluating
compliance programmes at the charging and sentencing phases of a probe.
Nearly 70% of respondents indicated that there has been no change in corporate
compliance budgets in response to the guidelines issued by the DOJ. Nearly all of
the respondents who did detect a change said compliance budgets are higher or
significantly higher, while just 5% said companies have cut funding for compliance.
These results are much the same when isolating the responses given by non-USbased practitioners and those who are based in the US. About 69% of the respondents
in the non-US pool reported no change, compared with about 63% who provided the
same answer among US-based respondents. Similarly, 24% of the non-US pool and
25% of the US pool said budgets are higher.

69%

5%

RESPONDENTS
indicated that there has
been no change in corporate
compliance budgets in
response to the guidelines
issued by the DOJ.

RESPONDENTS
said companies have cut
funding for compliance.
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Chart 11: How have corporations’ compliance budgets changed in response to the guidelines of the Department of Justice’s Antitrust Division – Evaluation of Corporate
Compliance Programs in Criminal Antitrust Investigations?

Chart 12: Why do you think there has been no change to compliance budgets in response
to the guidelines of the Department of Justice Antitrust Division’s Evaluation of
Corporate Compliance Programs in Criminal Antitrust Investigations?
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Asked why budgets are largely stagnant in the face of the DOJ’s guidance, nearly half
of all respondents said this was because there was no foreseeable investigation or
there were alternative budgetary priorities. About a third of respondents said there
was no incentive to increase compliance budgets or there were insufficient resources
to do so. Nearly one-fifth of respondents simply said changing a compliance budget
in response to the guidance is not worth the effort.
The results are interesting, not least because government agencies such as the DOJ
often look less favourably upon companies that focus on compliance only after an
antitrust investigation is launched. Of course, competition watchdogs regularly
issue more lenient decisions based in part on a promise to beef up compliance, so the
opportunity cost of increasing compliance budgets may be low. For example, Hong
Kong’s Competition Commission accepted commitments in February 2021 from six
hotel groups and a tour operator after they admitted to facilitating a conspiracy to fix
prices for tickets to tourist attractions. One of the commitments was a promise “to
take concrete measures to effectively enhance competition compliance within their
respective businesses”.
While the results demonstrate that most companies haven’t upped their budgets in
response to the DOJ’s guidance, some may have rethought about how they allocated
existing compliance dollars. Most companies have a broad compliance budget,
so it’s possible they may have shifted funds from another area into antitrust-specific compliance if they felt there would be increased exposure after reading the
DOJ’s guidance.
Companies that have increased their compliance budgets are putting those funds to
use in different ways, including light touch algorithmic monitoring tools, which have
gained traction in several industries, said Ruchit Patel, a partner at Ropes & Gray
in London. While some of these advanced compliance mechanisms carry a hefty
price tag, they generate value over time. Others are increasing headcounts to bolster
in-house legal capacity and run more risk assessment functions, said Linklaters
counsel Marcus Pollard. Funds are also being spent on enhanced training, adding
data monitoring capabilities and adding more standard compliance policies.
FTI’s Levine said that “compliance is often viewed as a cost, rather than an
opportunity.”
“Companies that have increased their compliance budgets are putting those funds to
use in different ways, including light touch algorithmic monitoring tools, which have
gained traction in several industries. But as the DOJ continues to reward companies
that have compliance programmes in place, we expect corporations, particularly
those in industries ripe for antitrust misconduct, to begin viewing compliance as a
potential for reducing antitrust risk and related (potentially hefty) costs,” she said
FTI has already seen increased interest from clients looking to conduct comprehensive antitrust risk assessments, as well as to leverage existing operational,
financial and communications data to proactively monitor for potential antitrust
violations, she said.
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Chart 13: In what way is counsel advising clients on compliance programmes?

Lawyers routinely provide compliance advice and often assist in the design of these
programmes. Of the respondents to our survey, nearly two-thirds reported that
counsel proactively advise clients on compliance programmes, while the other third
said advice is given after the fact.
Decisions to routinely adopt a proactive approach stem from past experiences and
the growth of antitrust compliance in many jurisdictions over the past decade.
Indeed, compliance was previously almost non-existent in some of the non-major
antitrust jurisdictions, but as more countries have developed competent agencies
and enforceable laws, the need for compliance has grown. There is a lot of value in
proactive advice, as it enables clients to prepare and familiarise themselves with any
potential concerns before it is too late.
That so many respondents said lawyers provide reactive advice underlines the fact
that many companies seek counsel only after they are the subject of an investigation.
By that point, reactive advice is the only option, as lawyers focus on damage control
and minimising the fallout when a violation has occurred; or convincing an agency
that the suspected conduct is not problematic.
For now, it’s clear there will always be a mix of proactive and reactive advice as
companies weigh the pros and cons of consulting with lawyers about their behaviour.
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Chart 14: T
 o what extent has the covid-19 pandemic impacted collaboration
among companies?

Countries and businesses were forced to scramble in response to the covid-19
pandemic, and many competition agencies issued guidance notes relaxing their
approaches to collaboration between competitors. In some instances, countries even
asked businesses to collaborate to meet demands for critical products. The extent
to which collaboration was allowed often depended on the sector, as industries like
healthcare and retail were given clearer guarantees than others. Respondents to
this survey were largely split between those who said collaboration has remained
the same and those who said it has increased during the pandemic. Only 10% of our
respondents indicated a decrease in such collaboration.

Chart 15: To what extent do you agree with the following statement: “Insomuch as collaboration
among companies has increased, the need for monitoring what communications are
happening has become increasingly important for companies”?
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More than 70% of respondents agreed that it has become increasingly important to
monitor communications between companies now that collaboration has increased
during the global health crisis. Just 5% disagreed, while nearly a quarter of respondents had no opinion either way.
Monitoring data could be especially important as the pandemic subsides, because
competition agencies will adjust how they look at collaboration among competitors
– possibly even by adopting a stricter approach and seeking out companies that took
advantage of the pandemic to enter into anticompetitive arrangements that stayed
in place. Furthermore, a prior GCR report identified concerns that it will be difficult
to unwind collaboration agreements that were reached in response to the pandemic,
with the main difficulty likely to be in ascertaining how long such agreements are
allowed to last. Much will depend on the guidance given in individual countries, as
well as the speed at which economies recover.
The increasing need for monitoring communications also stems from the notion
that anticompetitive behaviour occurs at a higher clip in times of uncertainty. It is a
widely held belief that cartels arise out of a crisis – indeed, the global Air Cargo cartel
followed a spike in fuel prices and other aviation industry problems following the
9/11 terrorist attacks.
In the case of the covid-19 pandemic, it would be unsurprising if certain businesses
that are negatively affected by economic upheaval seek out greater certainty by
colluding to reduce organic competition. Furthermore, increased lawful collaboration and communication between companies breeds closer ties between employees,
which could spill over into anticompetitive conduct. Because of the pandemic,
companies have worked together on a range of issues, be it collaboration to keep
restaurants open and citizens safe or the production of medical equipment and
vaccines. Monitoring communications is the best way to ensure that individuals are
sticking to the terms of a collaboration arrangement and not straying from what is
legal into potentially unlawful conduct.

Chart 16: Do you think remote working has made compliance with the antitrust laws
more difficult?
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Chart 17: W
 hy do you think remote working has made compliance with the antitrust laws
more difficult?

Asked bluntly whether remote working has made antitrust compliance more difficult, a majority said “yes”. Respondents cited the use of personal devices as the chief
reason why, followed by reduced employee interaction and in-person oversight.

With people working
remotely, there is
nobody looking in
on them to discourage
bad behaviour.
These findings are not surprising, as one of the major challenges of remote working,
especially for those who are used to an office environment, is not having contact with
team members and other colleagues. The pandemic drove large portions of the global
population into isolation. With people working remotely, there is nobody looking in
on them to discourage bad behaviour – either from their peers or compliance teams
and outside counsel.
Compliance is all about identifying and addressing possibly unlawful behaviours
and temptations before they take place, so it is unsurprising that respondents have
found it harder while remote working is the norm, said Stephen Calkins, professor at
Wayne State University.
Although respondents did not think that reduced compliance training was a concern
during remote working, such training sessions are likely more effective in person,
which allows greater engagement, monitoring and adjustment; while a Zoom session
can invite distractions and multitasking.
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Office working also makes it easier for in-house counsel to keep abreast of business
practices and to answer quick questions offline. For example, if a sales representative
is attending a conference, a lawyer might stick their head into their office and remind
them not to talk about prices.
Of course, there are two sides to a coin, which explains why 43% of respondents
did not feel that the current working environment makes compliance harder.
Some aspects of compliance might be easier due to remote working, especially as
potentially problematic behaviours often flourish through in-person networking.
Individuals may well be more careful about their words on often recorded Zoom
calls than they would be during a live conference, where meetings and conversations
often take place in hotel lobbies and auditorium hallways.
It is also true that major companies understood the importance of compliance long
before the pandemic hit. All of the agencies that released guidance on collaboration
made it clear that the pandemic was not a greenlight to cartelise. Companies already
knew this, having seen how previous challenges, such as the global financial crisis
in 2008, led to anticompetitive behaviour and scrutiny from antitrust agencies. After
the initial shock of the pandemic wore off, companies knew that behaviours and
associated enforcement risks needed to be addressed.
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Conclusion
This survey explored remote working, emerging data sources and compliance, with
a strong focus on the pandemic and its implications for competition enforcement.
But much of the story will be written in the coming months and years. How
long will remote working remain in place as countries roll out vaccines? Which
companies will decide against returning to ordinary office working and instead
offer employees the option of full-time or hybrid remote working? Will different
industries adopt different norms?
In the meantime, many lawyers already presume that the covid-19 pandemic, like
crises before it, will trigger anticompetitive collaboration, which will no doubt lead
to investigations and fines down the road. Based on our survey, those probes could
well continue to be slower and more complex because of remote working and its
effect on data and compliance.
Now more than ever, it is important for companies to implement or enhance information governance structures before anticipation of any litigation or investigation,
since a greater percentage of the workforce is expected to remain remote and the
need for collaboration tools expected to persist, says FTI Consulting managing
director Andrea Levine. Knowing in advance where data is stored and what tools
are available to preserve or delete it can save both time and money when a business
is presented with document production obligations.
Of course the emerging data sources – which many believe partly explain why
antitrust investigations have become more difficult – are in reality no longer
“emerging”. It also remains to be seen if a feeling that “different equals difficult”
will ease as lawyers, agencies and compliance teams adjust to this new normal.
Simpson Thacher partner John Terzaken said he strongly believes that investigations haven’t become more complex or harder to manage – but rather, it is simply
the first time these circumstances have been foisted upon the parties involved,
which makes it feel more difficult.

AN UNCERTAIN FUTURE
Strong compliance programmes will continue to serve as a frontline defence, but the survey shows that there are serious concerns
about their effectiveness in the modern economy. Antitrust law
enforcement has historically been resilient to economic changes,
but practitioners have noted that it sometimes lags behind by
several years. Given the breakneck speed of the digital economy
and the proliferation of myriad data sources, enforcement must
stay ahead of the curve more so than ever before. Responses
in this survey suggest that guidance from authorities would be
welcomed so companies can fully understand what is expected
and compliance efforts can be targeted and effective.
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That said, the clear challenges respondents identified relating to all aspects of
emerging data sources show that developing a proactive approach to preparedness
and data governance is imperative for many companies, says FTI Consulting
managing director Tim Anderson. Working with experts well versed with the
nuances of emerging data sources can help expedite these efforts. At a minimum,
developing an understanding of the systems used to communicate and collaborate
and their compliance and collection functionality is key, Anderson says.
Additionally, given the pace of technological developments in remote communications over the past 10 years, a whole new set of emerging data sources is likely
to emerge in the decade that lies ahead. As that accelerates, a key component of
compliance will be making sure employees are using work accounts and devices,
which will allow businesses to keep a tight chain of custody over all data and make
it easier for lawyers to conduct forensic audits.
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Methodology
The data contained in this report is derived from a global online quantitative survey
run from November 2020 to January 2021 on GCR. The 187 respondents represent a
range of in-house counsel positions, areas of responsibility and firm size. We have
also provided a breakdown of the size of in-house legal teams.

Law firm or corporate entity
Chart 18: Do you work for a law firm or a corporate entity?

Seniority within the company
Chart 19: Which of the following best describes your position at the company?
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Size of in-house legal team
Chart 20: Legal team or practice group headcount.

Location
Chart 21: Where is your office located?
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Appendix
Industry data relating to Chart 8

Below is the list of industries, along with the percentage of respondents who selected
said industries for the relevant investigation types. Please note: the following data
relates only to those respondents who said they saw more or significantly more
requests for information.
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