AN FTI CONSULTING REPORT

M&A in Canada 2021:
Navigating Data Challenges
and Competition Control

M&A IN CANADA 2021: NAVIGATING DATA CHALLENGES AND COMPETITION CONTROL

FTI Consulting Inc.

02

Investors and dealmakers around the world are anticipating a big year in M&A activity. This
includes Canada, where many M&A professionals expect 2021 to bring the highest levels of
corporate merger and acquisition activity in over 25 years. While deals stalled in 2020 as a result
of many organizations opting to stand on the sidelines and assess the pandemic’s impact on
business, 2021 will reveal renewed optimism. The promise of vaccines, record low interest rates
and readily available private equity are beginning to fuel an acceleration of activity. With these
new opportunities, however, organizations pursuing M&A deals will also face new challenges.
In Canada, these challenges will primarily manifest in the
Competition Bureau’s merger clearance investigations and
increasingly complex supplementary information requests
(SIRs). On that front, there are four key trends to watch this
year. They include:

1. New Competition Bureau guidance
and stricter standards.
In late 2020, the Competition Bureau issued new guidelines for competitor agreements. The new rules include
sharp contrasts to the previous set issued roughly 10
years ago, indicating an overall stricter stance among
Canadian regulators as to the types of mergers and
acquisitions that may be viewed as anti-competitive.
Included in the new standards is language that gives the
Competition Bureau room to view certain joint-buying
activities as criminal conspiracies, as well as removal of
earlier assurances that collaborations to develop new
products would not be challenged.

Ultimately, corporations must prepare for a higher level
of rigor from the Competition Bureau when evaluating cooperative efforts and joint ventures for research
and development or other combinations of business
resources. By extension, it’s likely corporations will experience an increase in the volume and intensity in internal
document requests and merger clearance investigations.

“…many M&A professionals
expect 2021 to bring the
highest levels of corporate
merger and acquisition
activity in over 25 years”
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2. Data privacy regulations place extra
pressure on cross-border work.
In November, legislators in Canada proposed the
Consumer Privacy Protection Act (CPPA) to boost privacy
rules for the private sector, refresh current protections
under PIPEDA and generally bring Canada’s regulations
closer to GDPR-like standards. If passed, the proposed
changes will have a significant effect, putting extra pressure on Canadian business and increasing the likelihood
that companies will want data to stay in Canada—complicating current processes for cross-border matters.
More, a recent report and complaint resolution
regarding PIPEDA included reinforced guidelines for
cross-border data transfers that place additional burdens on corporations partnering with organizations
outside the country. The Canadian privacy commissioner emphasized provisions to ensure data that is
transferred out of Canada is treated with the same level
of protection as PIPEDA, including: risk assessment
prior to contracts to transfer, employee background
assessment and monitoring to evaluate access controls,
employee policies and training to prevent inappropriate
data handling, physical workplace controls to protect
data against leakage (including employee monitoring and prohibiting personal devices), cybersecurity
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controls, proactive monitoring and enforcement of
controls and data handling.
With these developments and other tightening restrictions
around data privacy, it is becoming increasingly important
for Canadian companies to reconsider how they partner,
collaborate and merge with U.S.-based organizations.
Companies in Canada will require increased data flexibility from US-based services providers for e-discovery and
other activities that require cross-border data transfers.
The ability to host data in Canada, the U.S. or both, will be
critical in aligning data practices with corporate polices
and creating efficiencies.

3. Collaboration between global
regulators ramps up.
As part of the Competition Bureau’s efforts to increase
antitrust oversight in the digital age, it recently announced
a cooperation framework with the U.S., U.K., Australia
and New Zealand, further raising the regulatory stakes for
multinational companies seeking M&A approvals in those
countries. The framework is intended to improve the,
“ability [for regulators] to cooperate…in an increasingly
digital and global economy…and enable its signatories to
cooperate more effectively on investigations, share their
experiences and work on joint projects…”
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This increased cooperation
between regulators has the potential to complicate merger clearance
for multinational deals—regulatory
scrutiny in one country may have
a cascade effect for additional
scrutiny among regulators in other
countries that are part of the cooperation framework. Moreover, it is
likely to lead to additional sharing
of documents across borders and
an increase in cross-border
data requests.

4. Regulators are becoming
more technology
conscious and savvy.
Merger clearance authorities
are expected to ramp up their
scrutiny over deals in the tech
space, especially those around
advanced technologies like AI. In
the Competition Bureau’s annual
plan released last July, it encouraged market participants to share
information about, “anti-competitive conduct in key digital markets,
such as online search, social media,
display advertising and online
marketplaces.”
Alongside its focus on technology
competition, the Competition
Bureau is also becoming more
sophisticated in how it plans to
leverage data science, analytics,
etc., to conduct investigations.
This includes leveraging data and
technology aptitude from the
Federal Trade Commission (FTC)
as part of increased cooperation
with U.S. regulators. The Bureau
also organized a series of online
Digital Enforcement Summit panels
for October and November 2020 to
examine, alongside its international

counterparts, issues such as digital
intelligence and enforcement tools,
adapting enforcement practices to
digital economy investigations and
digital-specific evidentiary issues.”
The hitch in regulators’ acceptance
of emerging technology is that
many are beginning to view technology as a kind of magic able to
do far more than is actually reasonable in an e-discovery context.

The other side of the coin is that
without the analytic technology
advances the volume of data would
be overwhelming. What’s critical
for corporations in this paradigm is
to be aware of the landscape as it
evolves and to pay particularly close
attention to the ways in which regulators are leveraging technology.
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5. The data landscape has changed.
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As a result of digitalization initiatives and the implications of widespread work
from home, companies can no longer rely on producing only emails and files
in merger investigations. Data from mobile devices, social media and cloudbased applications like Slack and Microsoft Teams have come into scope. As
regulators are increasingly cooperating, they are also increasingly aware of
new sources of deal data.
In the U.S., the FTC has acknowledged this in a blog post that explained the
agency’s view that “all documents” means more than email and files. Teams
must be prepared for requests to collect, review and produce an array of data
types in future merger clearance matters, and within an evolving set of strict
requirements. Staying abreast of regulator guidance and working with partners who have deep expertise with these types of matters will go a long way in
avoiding regulators’ menacing warning of “unwelcome consequences.”
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The recent FTI Consulting Resilience Barometer confirmed many of the market
shifts we’ve observed over the last year. In addition to a renewal of M&A activity in
2021, companies are also experiencing and expecting an overall increase in investigations. The survey found that 76% of respondents are facing competition and
M&A related investigations, and more than three-quarters agree that the anticipated regulatory uplift will make business more complicated in the coming year.
In this climate, it is critical to address new data challenges proactively and involve
experts who understand the nuances as well as how to work with regulators to
ensure a successful transaction.

ABOUT FTI TECHNOLOGY, A SEGMENT OF FTI CONSULTING
FTI Technology solves data-related business challenges, with expertise in legal and regulatory matters. As data
grows in size and complexity, we help organizations better govern, secure, find, analyze and rapidly make sense of
information. Innovative technology, expert services and tenacious problem-solving provide our global clients with
defensible and repeatable solutions. Organizations rely on us to root out fraud, maintain regulatory compliance,
reduce legal and IT costs, protect sensitive materials, quickly find facts and harness organizational data to create
business value. For more information, please visit www.ftitechnology.com.

FTI Consulting is an independent global business advisory firm dedicated to helping organizations manage change, mitigate
risk and resolve disputes: financial, legal, operational, political & regulatory, reputational and transactional. FTI Consulting professionals, located in all major business centers throughout the world, work closely with clients to anticipate, illuminate and overcome
complex business challenges and opportunities.©2021 FTI Consulting, Inc. All rights reserved. www.fticonsulting.com
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